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Petitioners seek our review of a final Benefits Review Board
(“BRB") Order affirmng the Admnistrative Law Judge’'s (“ALJ”)
determ nation that claimant, Donald Durant, is entitled to benefits
under the Longshore Harbor Wrker’s Conpensation Act (“LHWCA").

After two reversals and two remands by the BRB to the ALJ, the BRB

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



found that the claimant was entitled to a presunption that the
claimfell within the provisions of the LHACA and t hat t he enpl oyer
failed to rebut that presunption. Even if the claimnt properly
i nvoked the presunption that his injury was causally related to his
enpl oynent, we find that the ALJ' s conclusion that the enpl oyer
rebutted the presunption is supported by substantial evidence and
that the BRB erred in reversing the ALJ' s order and deci sion.
|. Facts and Procedural Background

Donal d Durant (“claimant”) had a | ongstandi ng hi story of back
problenms. 1In 1974, he suffered a | ow back conpression fracture in
an autonobil e accident. At the tinme of the accident, clainmnt was
wor ki ng as a commercial diver for various oil conpanies, but after
the accident, he could not obtain work fromthe conpani es because
he coul d not pass the physical exam nations.

In 1985, claimant devel oped the “bends” while working as a
di ver and began to experience a significant right-sided | ow back
pai n. After those episodes, claimnt experienced back pain
foll ow ng physical activity; however, until 1998, he sel dom sought
medi cal treatnment because he found rum and rest to be the nost
hel pful in relieving his pain.

In the past, clainmant worked as a marine di ver and perforned
mechani cal repairs and welding on ships. In July 1997, Robin
Durant, claimant’s cousin and president of Bayou Fleet, offered

Donald a position at Bayou Fleet (“enployer”). Both Donal d and



Robin testified that one of the reasons Robin hired Donald was to
have himenrolled in Bayou Fleet’s health plan so claimnt could
get nedical treatnent for his chronic back pain. According to
claimant, a nunber of incidents occurred at Bayou Fleet that
aggravat ed his back, but he would rest, go back to work, and never
report the events. Specifically, claimnt testified that the
epi sodes involved such things as noving pipe, pulling chain,
fabricating a pully block and tackle and setting up the crane on a
barge, nostly wi thout assistance. Finally, claimant testified that
on August 16, 1999, while he was using a cone-along to rig a
clanshell bucket on a crane, sonething pulled in his back.
Claimant testified that as soon as the accident happened, he
reported it to Paul Deister, the general nanager of Bayou Fl eet.
He al so testified that Paul Deister called Robin Durant, who cane
to the office and fired him Paul Deister, on the other hand,
testified that clainmant never reported the accident to him that
day.

Wi |l e working for Bayou Fleet, clainmant often conpl ai ned of
back probl ens, but always told his cousin that it was unrelated to
the work he was doing for Bayou Fleet.! However, following his
term nation on August 16, 1999, claimant filed five clains all eging

wor k-rel ated accidents he had suffered during the course of his

!He al so absol utely denied his condition had anything to do with
his work at Bayou Fleet to Ken Toups, the conptroller at Bayou
Fl eet .



enpl oynent with Bayou Fl eet.

Claimant filed a cl ai magai nst Bayou Fl eet for benefits under
t he LHWCA, whi ch proceeded before an ALJ. The ALJ initially denied
cl ai mant LHWCA benefits because he found that clainmant could not
meet his burden of showing a prima facie case of “injury,” i.e.,
that he suffered a harmand that conditions existed at work which
coul d have caused, aggravated, or accelerated the harm Therefore,
the ALJ found that cl ai mant did not invoke the § 20(a) presunpti on.
The BRB reversed and remanded, finding that claimant did invoke the
presunption and established a prim facie case. On remand, the ALJ
found that even though the presunption was invoked and a prim
facie case was established, the enployer rebutted the presunption
W th substantial evidence to the contrary. Again, the BRB reversed
and remanded finding that the enployer did not present substanti al
evidence that claimant’s back condition was not aggravated or
accelerated by the working conditions. The ALJ then rendered
judgnent in favor of claimnt and determ ned the anmount of his
benefits. This appeal foll owed.

1. Analysis

We review the decisions of the BRB for errors of law and to
determ ne whether it “correctly concluded that the Admnistrative
Law Judge’s order was supported by substantial evidence on the

record as a whole and is in accordance with |aw Ingalls

Shipbuilding, Inc. v. Director, Ofice of Wrkers' Conpensation




Prograns, 991 F. 2d 163, 165 (5th G r.1993) (quoting Avondal e | ndus.

v. Director, Ofice of Wrkers' Conpensation Prograns, 977 F.2d

186, 189 (5th Cir.1992)).

Petitioners contend that the BRB erred in reversing the ALJ
and finding that the 8 20(a) presunption was i nvoked and al so erred
in finding that the enployer did not rebut the presunption. Even
if the BRB correctly concluded that the presunption was i nvoked, we
find that the conclusion of the ALJ that the enpl oyer rebutted the
presunption is supported by substantial evidence and the BRB erred
in refusing to accept this finding. The follow ng evidence
supports the ALJ's concl usi on.

Donal d Durant had a | ong history of back problens. He never
reported any work-related accidents until approxinmately two weeks
after being termnated fromBayou Fleet. During his enploynent, he
saw a nunber of doctors, sone of whom he told that his work at
Bayou Fl eet had not worsened his back condition. At |east one of
t hese physicians exam ned him before and after the all eged August
16 acci dent and found no evidence that his back condition was worse
after August 16. He also told his cousin, an official at Bayou
Fl eet, and anot her representative of the conpany that his injuries
were not work related. Finally, the claimant testified on cross-
exam nation that his back condition was essentially the sane post-
enpl oynent as pre-enpl oynent.

[, Concl usi on



Because the ALJ' s conclusion is supported by substantial
evidence, the BRB erred in finding that Donald Durant’s condition
was wor k-rel at ed. W therefore reverse the BRB's order and
reinstate the ALJ's Order and Decision rejecting Durant’s clai mon
grounds that the enployer rebutted the presunption.

REVERSED.



